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E. WAYNE HAGE AND .
THRE ESTATE OF JEAN N, HAGE, o
*
Plaintiffs, : No. 91-1470L
v. : Senior Judge Smith
THE UNITED STATES, " Filed: FEB -5 2R
Defendant, :
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ORDER

On April 29, 2002, Defendant filed-a Motion for Partial Summary Tudgment an Plaintiffs’
Claim of Taking Bescd Upon Deniel of Acceas to Stockwaters and Forage, Pleintiffs filed their
opposition 10 Defendant’s motion on May 29, 2002, and Defendant replied on June 12, 2002, Oral
arzvment on Defendant’s motion was held on July 26, 2002, Aftercareful congideration of the briefs
and oral arguraent, the Court hereby DENIES Defandant’s Motion for Partial Summary Judgment.'

In ita motion, Defendant argues that Plaintiffs’ taking claims based upon lack of aecess to
federa) grazing allotments as a result of the withdrawal of the grazing privilege must be dismissed
as noncompensable. Defendant believes that Plalntiffs axe attempting to “bootstrap” aproperty right
to forage or an easement to graze onto their vested water rights, Defepdant reliea on Lueas v, South
Carolina Coastal Council, 505 U.S. 1003 (1992) for the principle that grazing is 2 revocable
privilege and serves 83 2 pre-existing limitation on Plaintiffs vested water rights and any forage
associated with stockwaters or 1866 Act ditches on federal lands. As & matter of law, defendant
claims that th= loss of access a8 2 result of withdrawal of the grazing privilege is therefore
noncompensable, since that interest was never part of Plaintiffs’ title to water rights or ditch rights

under the 1866 Act,

Plityiiffe respond that Defendant’s motion should be denied because: (1) plaintffs’ bundle
of rights ix this case smounts to a “fee interest” which includes the right of access to vested water

I The Clowrt's decision was conveved fo the parties in 2 telephone status confersnce on
Decemnber 11, 2002, This Order sets forth the basis for the Court's decision.



rights; and (2) that the taking was not the restlk of a revocation of the grazing permits, but rather &
combination of physical and regulatory actions by the government that culminated in the talding of
Plaintiffs’ catfle operation and stockwater rights in 1991, In support, plaintiffs argue that the

‘government is estopped from asserting the gmzing rights have no value because they routinely

impose estate taXes on property rights located on grazing aliotments when the rancher using those

allotrments dies. Plaintiffs also highlight that a factual dispute exists as to why their grazing permnis

were notrenewed, Furthemmore, even if the grazing permits were renewed, plaintiffs could not abide -
by them because the goveroment’s unlawfill actions closed their livestock business in 1991, Lastly,

Plaintie arpuc that unlike the permit grazing landa io, Unived States v Fuller, 409 1.8, 483 (1973),

,these property righte are independent of the grazing penmit, heve independent valne apatt from any

permit, and cabance the value of the base properties to which they are appurtenant.

As an jnitial matter, the Court recognizes that this is Defendant’s fourth metion for summary
judgment or partigl summery judgment, and approcietes the sovemment's efforts to naow the
issues in this matter. Jn this instance, however, Defendant has feiled to set forth an jssue that the
Court can dispose of on summaty judgment. First, as Plaintiffs established at trizl, the stockwater
rights end ditch rights were possessed by Plaintiffs’ predecessors in interest long before the grezing
permit systera was established by the government. Second, Defendant’s relience on Lucas is
mispiaced because the permissible permanent easement the Supreme Cowrt envisioned was in the
context of pre~existing nuisance principles inherent in the landowner's title itgelf. Lucas, S05T.5.
1028-29, Lastly, Defondant sppears to suggest that the rights the Court enurmerated in Hage v.
United States, 51 Fed. Cl. 570 (2002), sre essantially v-rthless withowt a corresponding grazing
permit. Even Tooking past the factual disputes that cxist surounding the eanceflation of the grazing
permits, the Court is not of the opinion that the lack of 8 grezing permit that prevents access to
federal lznds can eliminate Plaintifs’ vested watex rights and ditch rights that pre~dste the creation
of the permit system. The value of these rights, if any, is something to be determined at trial, Por
these reesons, the Court hereby DENIES Defendant’s Motion for Partial Summary Judgment,

Itis so ORDERED.
o~
-~ - X
S F s
T ol PR -.-Lf'#"""vh"‘s.-‘
«  LOREN A. SMITH
Senior Judge




